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This End-User License Agreement ("EULA") is a binding legal agreement between you (“User”) 
and EcoMetrix Solutions Group (“Provider”) for the Ecosystem Services Identification and 
Inventory (ESII) Tool (“ESII Tool”), which includes a mobile application (“Application”) and a 
web-based project workspace ("Project Workspace") being licensed for use with this EULA. With 
respect to this EULA, the term "ESII Tool" includes all data, information, functions, calculations, 
and other content in, on, output from, or performed by the ESII Tool Application, Project 
Workspace, or ESII Tool Commons (“Commons”) including, without limitation, all educational, 
literary, and scientific materials, programs, codes, user interfaces and other software, audio and 
video content, text, supporting documentation, illustrations, animations, photographs, designs, 
marks and logos, in, on, output from, or performed by, or accompanying the ESII Tool. 
 
BY CLICKING ON THE "I UNDERSTAND AND AGREE" BUTTON OR "OK" BUTTON BELOW, OR BY 
INSTALLING, COPYING OR USING THE ESII TOOL OR ANY PORTION(S) THEREOF, USER 
ACKNOWLEDGES THAT USER HAS CAREFULLY READ AND UNDERSTOOD THE TERMS OF THIS 
EULA AND AGREE TO BE LEGALLY BOUND BY THE TERMS OF THIS EULA. IF YOU SELECT 
"CANCEL," THE INSTALLATION PROCESS WILL NOT PROCEED. IF YOU DO NOT AGREE TO THESE 
TERMS, DO NOT DOWNLOAD, INSTALL, COPY OR USE THE ESII TOOL ON ANY DEVICE. 
 
FURTHERMORE, BY ACCEPTING THE TERMS OF THIS EULA, USER HEREBY (1) WAIVES ANY 
RIGHTS OR REQUIREMENTS UNDER ANY LAWS OR REGULATIONS IN ANY JURISDICTION WHICH 
REQUIRE AN ORIGINAL (NON-ELECTRONIC) SIGNATURE OR DELIVERY OR RETENTION OF NON-
ELECTRONIC RECORDS, TO THE MAXIMUM EXTENT PERMITTED UNDER APPLICABLE LAW, AND 
(2) USER HEREBY ACKNOWLEDGES THAT USER IS FAMILIAR WITH AND AGREES TO THE TERMS 
OF THE  PROVIDER’S PRIVACY POLICY AVAILABLE AT http://www.esiitool.com/privacy, WHICH 
USER ACKNOWLEDGES SHALL APPLY TO PROVIDER’S WEBSITE, SERVERS, AND ANY 
APPLICATIONS DEPLOYED ON DEVICES, AS AN INTEGRAL PART OF THIS EULA. 
 
IF YOU ARE NOT THE END USER AND ARE DOWNLOADING OR INSTALLING ANY ESII TOOL 
MATERIALS OR APPLICATIONS ON ANY DEVICE ON BEHALF OF THE END USER, YOU WARRANT 
AND REPRESENT THAT YOU ARE AUTHORIZED TO ACT ON BEHALF OF THE END USER AND TO 
ACCEPT AND BIND THE END USER TO THE TERMS OF THIS EULA, AND YOU FURTHER AGREE 
THAT YOU (AND YOUR COMPANY, IF APPLICABLE) SHALL BE LEGALLY OBLIGATED TO FULLY 
INDEMNIFY, DEFEND AND HOLD HARMLESS PROVIDER AND ITS OFFICERS, DIRECTORS, 
EMPLOYEES, AFFILIATES AND AGENTS, AND ANY OTHER SERVICE PROVIDER THAT FURNISHES 
SERVICES TO YOU IN CONNECTION WITH THE MATERIALS OR SOFTWARE, FROM AND AGAINST 
ANY AND ALL CLAIMS, LOSSES, DAMAGES AND EXPENSE (INCLUDING ATTORNEYS’ FEES) ARISING 
FROM OR RELATED TO PROVIDER’S PROVISION OF THE MATERIALS, APPLICATION, PROJECT 
WORKSPACE AND RELATED SERVICES. 
 
1. PROPRIETARY RIGHTS. User hereby agrees that the ESII Tool contains proprietary 

information and material that is owned by The Nature Conservancy (“TNC”), and 
EcoMetrix Solutions Group (ESG) and is protected by applicable intellectual property 
and other laws, including, without limitation, copyright laws. The ESII Tool is licensed 
and not sold, and User will acquire no title, interest, or ownership rights of any kind or 
nature whatsoever in the ESII Tool. TNC and ESG respectively reserve all rights, including 
proprietary rights, not expressly and specifically granted to User in this EULA. Without 
limiting the foregoing, TNC and ESG respectively retain all title, right, and interest in and 
to the ESII Tool and all documentation, translations, enhancements, improvements or 

http://www.esiitool.com/privacy
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other modifications made to or derived from the ESII Tool, including all patches, 
revisions, service packs and other updates. The proprietary rights reserved hereby 
include, without limitation, all patents, patent applications, copyrights, trademarks, 
service marks, know-how, source codes, and any and all other applicable intellectual 
property rights and interests in and to the ESII Tool and all documentation, translations, 
enhancements, improvements or other modifications made to or derived therefrom. 
 

2. LICENSE GRANT. Subject to User’s full compliance at all times with the terms and 
conditions set forth in this EULA, Provider hereby grants User a limited, non-exclusive, 
non-transferable, non-sublicensable, revocable license, for the sole purpose of using the 
ESII Tool within the United States for educational (including curriculum), charitable 
mission, personal or internal organizational purposes (unless otherwise agreed in 
writing by the Provider), to: 
• download, install and use a single copy of the Application on a mobile device such as 

a phone or tablet (each, a "Device"); 
• download, install and use a single copy of the Application on one hard disk or other 

storage device of a computer;  
• access and utilize the mapping, computational, and reporting tools found in the 

Project Workspace; and 
• use any related documentation of the ESII Tool that is available on-line. 

 
3. LICENSE SCOPE, EXCLUSIONS AND RESTRICTIONS. Unless otherwise agreed in writing by 

the Provider, the following exclusions and restrictions shall apply at all times to User’s 
use of the ESII Tool: 
 
• User understands that the ESII Tool has been designed to facilitate learning and to 

promote informed decision making regarding the environmental impact of certain 
actions and to encourage responsible environmental stewardship of lands, waters 
and the environment.  

• User understands that when User stores or creates data using the ESII Tool, User’s 
data will reside in the same data storage system as the data of other users, unless 
User requests the creation of a separate, secure version of the ESII Tool. Users 
should not assume the privacy of their site data and should not enter sensitive data 
into the ESII Tool.  Users who require access to a version of the ESII Tool designed to 
isolate the data of one organization from the data of other organizations should 
inquire about setting up a private instance of the ESII Tool [contact: 
info@esiitool.com].  

• User understands that any and all potentially objectionable material may be 
removed from the moderated ESII Tool Commons webpage without notice. 

• User, if it is an entity, will restrict access to, viewing, downloading, and use of the 
ESII Tool solely to User’s employees who meet the criteria for use of the ESII Tool 
that are set forth in this EULA. Such Users will ensure that any personnel permitted 
by User to access, view, download and/or use the ESII Tool is aware of, accepts, and 
will comply with the provisions of this EULA, and User hereby agrees to the terms 
and conditions of this EULA on behalf of all such individuals. User assumes full 
responsibility for insuring that the ESII Tool is used solely in accordance with this 
EULA. 



End User License Agreement 

EcoMetrix Solutions Group, LLC 

• User may not use the Application except on an iPad, iPhone or iPod Touch that User 
owns or controls and as permitted by iTunes Use of Products and the Services 
section set forth in the App Store Terms and Conditions (“Usage Rules”). 

• User acknowledges that the Application is designed for use on an iPad only, neither 
the Provider nor any third party contributor will be held responsible for the user 
experience nor any outcomes generated on an iPhone, iPod Touch, or any other 
Apple or non-Apple product.  

• User may not separate Application component parts, nor install a copy of the 
Application on a network storage device or server. 

• User may not share accounts, logins or IDs with other users. 
• User may not make any use of the ESII Tool in whole or in part that is not expressly 

permitted by the terms of this EULA. 
• User may not copy (except as expressly permitted by this license and the Usage 

Rules), sell, assign, rent, lease, sublicense, distribute, market, commercialize, 
disclose, export, import, act as an intermediary or provider, or otherwise grant any 
rights to any third party with respect to, the ESII Tool or any part thereof. 

• User may not undertake, cause, permit or authorize any modification of the ESII 
Tool or the creation of derivative works. 

• User may not translate, modify, reverse engineer, decompile, disassemble, violate, 
circumvent, hack, tamper with the ESII Tool or any part thereof, or otherwise 
attempt to derive the source code of any of the ESII Tool’s software. 

• User may not develop, distribute, or sell applications that are capable of launching, 
being launched from, or are otherwise integrated with, the ESII Tool.  

• User may not use, and is granted no license or right with respect to, any current or 
future sign, logo, mascot, insignia, slogan, trade name, trademark, or service mark 
of Provider or its affiliates, in whole or in part, for any purpose, including, without 
limitation, any marketing, advertising, publicity, or promotion in connection with 
the ESII Tool or otherwise. 

• User may not create, distribute or disseminate any obscene or scandalous work, as 
defined by any applicable law at the time the work is created, using the ESII Tool. 

• User may not use any of the Application or the Services through an iTunes or 
Android platform if User is under the age of 13. 

• User may not use any of the ESII Tool in any manner that will or could damage, 
disable, overburden or impair the ESII Tool or that will or could interfere with any 
other party’s use and enjoyment of the ESII Tool. 

• User may not use Provider, or any third parties’, name referenced in the ESII Tool or 
its documentation to imply or directly warrant any results, reports, data or input nor 
output of the ESII Tool. 
 

Any attempt to do the above-described activities is a violation of the rights of the 
Provider and its licensors. If User breaches these restrictions, User may be subject to 
prosecution and damages. The terms of this EULA will govern any upgrades provided by 
Provider that replace and/or supplement the original ESII Tool, unless such upgrade is 
accompanied by a separate license in which case the terms of that license will govern. 
Any information derived from any of the above-described activities constitutes 
confidential information of Provider, and Provider shall retain all rights therein. 

 

https://www.apple.com/legal/internet-services/itunes/us/terms.html#GIFTS
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4. NO ADVICE. User understands that the information expressed in the ESII Tool does not 
reflect advice. User acknowledges that the ESII Tool does not and should not be 
construed to provide advice. User hereby agrees that the ESII Tool will not be relied on 
or used, in whole or in part, by or on behalf of User with respect to any individual(s) 
absent their independent research and decision-making.  
 

5. DISCLAIMER OF WARRANTIES AND USER’S ASSUMPTION OF RISK.  
 

a.  USER HEREBY AGREES THAT THE USE OF, INABILITY TO USE, OR RELIANCE ON, THE 
ESII TOOL BY OR ON BEHALF OF USER IS AT USER’S SOLE RISK. USER 
ACKNOWLEDGES THAT THE ESII TOOL IS PROVIDED ON AN "AS IS" AND "AS 
AVAILABLE" BASIS WITH ALL FAULTS. PROVIDER MAKES NO GUARANTEES, 
REPRESENTATIONS, OR WARRANTIES WHATSOEVER, AND TO THE FULLEST EXTENT 
PERMITTED BY LAW, EXPRESSLY DISCLAIMS ALL REPRESENTATIONS AND 
WARRANTIES, EXPRESS OR IMPLIED OR STATUTORY, WITH RESPECT TO THE ESII 
TOOL, INCLUDING, WITHOUT LIMITATION, REPRESENTATIONS AND WARRANTIES OF 
MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, TITLE AND NON-
INFRINGEMENT OF THIRD-PARTY RIGHTS, QUIET ENJOYMENT, QUALITY, 
RELIABILITY, ACCURACY, TIMELINESS, USEFULNESS, COMPLETENESS, SUITABILITY, 
SATISFACTORY QUALITY, SECURITY AND/OR FUNCTIONALITY. PROVIDER MAKES NO 
GUARANTEES, REPRESENTATIONS OR WARRANTIES, EXPRESS OR IMPLIED, THAT 
THE USE OF THE ESII TOOL WILL BE ERROR FREE OR UNINTERRUPTED OR THAT THE 
ESII TOOL WILL BE FREE FROM LOSS, CORRUPTION, INTERFERENCE, HACKING, 
ATTACK, VIRUSES, OR OTHER SECURITY INTRUSION, OR THAT DEFECTS IN THE ESII 
TOOL OR SERVICES WILL BE CORRECTED. PROVIDER DOES NOT WARRANT AGAINST 
INTERFERENCE WITH USER ENJOYMENT OF THE ESII TOOL, THAT THE FUNCTIONS 
CONTAINED IN, OR SERVICES PERFORMED OR PROVIDED BY, THE ESII TOOL WILL 
MEET USER REQUIREMENTS. NO ORAL OR WRITTEN INFORMATION OR ADVICE 
GIVEN BY ESII TOOL OR ITS AUTHORIZED REPRESENTATIVE SHALL CREATE A 
WARRANTY. SHOULD THE ESII TOOL OR SERVICES PROVE DEFECTIVE, USER 
ASSUMES THE ENTIRE COST OF ALL NECESSARY SERVICING, REPAIR OR 
CORRECTION. PROVIDER HEREBY SPECIFICALLY DISCLAIMS ANY LIABILITY RELATING 
TO THE FOREGOING AND USER HEREBY ASSUMES AND BEARS THE ENTIRE RISK 
WITH RESPECT THERETO. BECAUSE SOME JURISDICTIONS DO NOT ALLOW THE 
EXCLUSION OF IMPLIED WARRANTIES, PORTIONS OF THE ABOVE EXCLUSIONS MAY 
NOT APPLY TO USER. IN SUCH JURISDICTIONS, THE DURATION AND SCOPE OF THE 
APPLICABLE WARRANTY WILL BE THE MINIMUM PERMITTED UNDER APPLICABLE 
LAW.  

 
b.  User acknowledges that any ESII Tool updates are at the sole discretion of Provider 

and that Provider undertakes no obligation to supplement or update the ESII Tool, 
including, but not limited to, ensuring the Application can operate with/upon any 
future Apple iOS updates, upgrades or versions. Provider makes no guarantees, 
representations or warranties whatsoever, express or implied, with respect to the 
compatibility of the ESII Tool, or future releases thereof, if any, with any hardware 
or software, or with respect to the continuity of the features or facilities provided by 
or through the ESII Tool as between various releases thereof, if any.  
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c. PROVIDER AND ITS DIRECTORS, OFFICERS, EMPLOYEES, REPRESENTATIVES, AND 
AGENTS (COLLECTIVELY, "INDEMNITEES") SHALL NOT BE LIABLE TO USER FOR ANY 
COSTS, EXPENSES (INCLUDING LEGAL COSTS AND ATTORNEYS’ FEES), LIABILITIES, 
PENALTIES, FINES, LOSSES, DAMAGES, DEMANDS, THIRD-PARTY CLAIMS, 
JUDGMENTS AND/OR OTHER FORMS OF LIABILITY, WHETHER ARISING FROM 
PERSONAL OR BODILY INJURY, ILLNESS, OR DEATH, OR TANGIBLE OR INTANGIBLE 
PROPERTY DAMAGE OR LOSS, OR OTHERWISE (COLLECTIVELY, "CLAIMS") IN 
CONNECTION WITH, ARISING OUT OF, OR RELATING TO: (A) ANY USE OF OR 
INABILITY TO USE, OR RELIANCE ON, THE ESII TOOL BY OR ON BEHALF OF USER; (B) 
ANY MISSTATEMENTS, INACCURACIES, ERRORS, OMISSIONS, DELAYS, OR 
INTERRUPTIONS IN CONNECTION WITH THE ESII TOOL; AND/OR (C) ANY 
RECOMMENDATION, ADVICE, OR OTHER ACTION BY OR ON BEHALF OF USER IN 
CONNECTION WITH THE PURCHASE, DOWNLOAD, ACCESS, VIEWING, OR USE OF, 
INABILITY TO USE, OR RELIANCE ON THE ESII TOOL WITH RESPECT TO ANY 
INDIVIDUAL(S), REGARDLESS OF THE LEGAL BASIS FOR THE CLAIM(S). USER HEREBY 
ASSUMES AND BEARS THE ENTIRE RISK WITH RESPECT TO THE FOREGOING, AND TO 
THE FULLEST EXTENT PERMITTED BY LAW, RELEASES PROVIDER AND ITS 
INDEMNITEES FROM ANY LIABILITY RELATING TO THE FOREGOING. 

 
6. INDEMNIFICATION. User hereby agrees to defend, indemnify, and hold harmless 

Provider and its Indemnitees from and against any and all claims, actions, suits, or 
proceedings, including, without limitation, reasonable attorneys’ fees, in connection 
with, arising out of or relating to: (a) the downloading, access, viewing, or use of, 
inability to use, or reliance on, the ESII Tool by or on behalf of user; and/or (b) User’s 
breach of any of the terms and conditions herein. 

 
7. LIMITATION OF LIABILITY. IN NO EVENT SHALL PROVIDER OR ITS INDEMNITEES BE 

LIABLE TO USER OR ANY THIRD-PARTY FOR ANY SPECIAL, INCIDENTAL, CONSEQUENTIAL, 
PUNITIVE, OR INDIRECT DAMAGES IN CONNECTION WITH, ARISING OUT OF, OR 
RELATING TO THIS EULA OR THE ESII TOOL EVEN IF PROVIDER HAS BEEN ADVISED OF 
THE POSSIBILITY OF SUCH DAMAGES. BECAUSE SOME JURISDICTIONS DO NOT ALLOW 
THE EXCLUSION OF, OR LIMITATION OF LIABILITY FOR, CERTAIN TYPES OF DAMAGES, IN 
SUCH JURISDICTIONS, PROVIDER’S AND ITS INDEMNITEES’ LIABILITY SHALL BE LIMITED 
TO THE EXTENT PERMITTED BY LAW. NOTWITHSTANDING ANYTHING TO THE CONTRARY 
HEREIN, UNDER NO CIRCUMSTANCES WILL PROVIDER OR ITS INDEMNITEES BE LIABLE 
TO USER OR ANY THIRD-PARTY FOR ANY REASON UNDER THIS EULA (REGARDLESS OF 
THE LEGAL BASIS FOR THE CLAIM(S)). SOME JURISDICTIONS DO NOT ALLOW THE 
LIMITATION OF LIABILITY FOR PERSONAL INJURY, OR OF INCIDENTAL OR 
CONSEQUENTIAL DAMAGES, SO THIS LIMITATION MAY NOT APPLY TO USER. In no event 
shall Provider’s total liability to User for all damages (other than as may be required 
by applicable law in cases involving personal injury) exceed the amount of fifty dollars 
($50.00). The foregoing limitations will apply even if the above stated remedy fails of 
its essential purpose. 

 
8. SERVICES; THIRD PARTY MATERIALS. The ESII Tool may enable access to Provider’s and 

third party services and web sites (collectively and individually, "Services"). Use of the 
Services may require Internet access and that User accepts additional terms of service. 
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User understands that by using any of the Services, User may encounter content that 
may be deemed offensive, indecent, or objectionable, which content may or may not be 
identified as having explicit language, and that the results of any search or entering of a 
particular URL may automatically and unintentionally generate links or references to 
objectionable material. Nevertheless, User agrees to use the Services at User’s sole risk 
and that the Provider shall not have any liability to User for content that may be found 
to be offensive, indecent, or objectionable. 
 
Certain Services may display, include or make available content, data, information, 
applications or materials from third parties (“Third Party Materials”) or provide links to 
certain third party web sites. By using the Services, User acknowledges and agrees that 
Provider is not responsible for examining or evaluating the content, accuracy, 
completeness, timeliness, validity, copyright compliance, legality, decency, quality or 
any other aspect of such Third Party Materials or web sites. Provider does not warrant 
or endorse and does not assume and will not have any liability or responsibility to User 
or any other person for any third-party Services, Third Party Materials or web sites, or 
for any other materials, products, or services of third parties. Third Party Materials and 
links to other web sites are provided solely as a convenience to User. Financial 
information displayed by any Services is for general informational purposes only and is 
not intended to be relied upon as investment advice. Before executing any securities, 
financial or investment transaction based upon information obtained through the 
Services, User should consult with a financial professional. Location data provided by 
any Services is for basic navigational purposes only and is not intended to be relied upon 
in situations where precise location information is needed or where erroneous, 
inaccurate or incomplete location data may lead to death, personal injury, property or 
environmental damage. Neither Provider, nor any of its content providers, guarantees 
the availability, accuracy, completeness, reliability, or timeliness of stock information or 
location data displayed by any Services. 
 
User agrees that any Services contain proprietary content, information and material that 
is protected by applicable intellectual property and other laws, including but not limited 
to copyright, and that User will not use such proprietary content, information or 
materials in any way whatsoever except for permitted use of the Services. No portion of 
the Services may be reproduced in any form or by any means. User agrees not to 
modify, rent, lease, loan, sell, distribute, or create derivative works based on the 
Services, in any manner, and User shall not exploit the Services in any unauthorized way 
whatsoever, including but not limited to, by trespass or burdening network capacity. 
User further agrees not to use the Services in any manner to harass, abuse, stalk, 
threaten, defame or otherwise infringe or violate the rights of any other party, and that 
the Provider is not in any way responsible for any such use by User, nor for any 
harassing, threatening, defamatory, offensive or illegal messages or transmissions that 
User may receive as a result of using any of the Services. 
 
In addition, third party Services and Third Party Materials that may be accessed from, 
displayed on or linked to from the iPad, iPhone or iPod Touch or Project Workspace are 
not available in all languages or in all countries. The Provider makes no representation 
that such Services and Materials are appropriate or available for use in any particular 
location. To the extent User chooses to access such Services or Materials, User do so at 



End User License Agreement 

EcoMetrix Solutions Group, LLC 

User’s own initiative and are responsible for compliance with any applicable laws, 
including but not limited to applicable local laws. Provider, and its licensors, reserves the 
right to change, suspend, remove, or disable access to any Services at any time without 
notice. In no event will the Provider be liable for the removal of or disabling of access to 
any such Services. Provider may also impose limits on the use of or access to certain 
Services, in any case and without notice or liability. 

 
9. CONSENT TO USE OF DATA. User agrees that Provider may collect and use technical data 

and related information, including but not limited to technical information about User’s 
device, system and application software, and peripherals, that is gathered periodically 
to facilitate the provision of software updates, product support and other services to 
User (if any) related to the Licensed ESII Tool. Provider may use this information, as long 
as it is in a form that does not personally identify User, to improve its products or to 
provide services or technologies to User. 
 

10. TERM; TERMINATION. This EULA shall remain in effect only for so long as User is in 
compliance with the terms and conditions hereof. This EULA and the License will 
terminate automatically without notice from Provider if User fails to comply with or 
breaches any term(s) and condition(s) of this EULA. Upon termination of this EULA, User 
shall cease all access to and use of the ESII Tool and destroy all copies, full or partial, of 
the ESII Tool. Provider reserves the right to modify, suspend, discontinue or disable 
access to the ESII Tool (or any part or content thereof), and may impose limits on the 
use of or access to certain features or portions of the ESII Tool, at any time with or 
without notice to User, and Provider will not be liable to User or to any third-party 
should it exercise such rights. 
 

11. EXPORTATION. User may not use or otherwise export or re-export the ESII Tool except 
as authorized by United States law. In particular, but without limitation, the ESII Tool 
may not be exported or re-exported (a) into any United States embargoed countries or 
(b) to anyone on the U.S. Treasury Department's list of Specially Designated Nationals or 
the U.S. Department of Commerce Denied Person’s List or Entity List. By using the ESII 
Tool, User represents and warrants that User is not located in any such country or on 
any such list. User also agrees that User will not use the ESII Tool for any purposes 
prohibited by United States law, including, without limitation, the development, design, 
manufacture or production of nuclear, missiles, or chemical or biological weapons. 
 

12. COMMERCIAL ITEMS. The ESII Tool and related documentation are "Commercial Items", 
as that term is defined at 48 C.F.R. §2.101, consisting of "Commercial Computer 
Software" and "Commercial Computer Software Documentation", as such terms are 
used in 48 C.F.R. §12.212 or 48 C.F.R. §227.7202, as applicable. Consistent with 48 C.F.R. 
§12.212 or 48 C.F.R. §227.7202-1 through 227.7202-4, as applicable, the Commercial 
Computer Software and Commercial Computer Software Documentation are being 
licensed to U.S. Government end users (a) only as Commercial Items and (b) with only 
those rights as are granted to all other end users pursuant to the terms and conditions 
herein. Unpublished-rights reserved under the copyright laws of the United States. 
 

13. ENTIRE AGREEMENT. This EULA constitutes the entire agreement between User and 
Provider regarding the subject matter hereof and supersedes all previous oral or written 
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communications, proposals, agreements, and representations, if any, relating to the 
subject matter hereof. Provider reserves the right to modify this EULA and to impose 
new or additional terms or conditions on the access, viewing, and use of the ESII Tool at 
any time and in its sole discretion. Such modifications and additional terms and 
conditions will be effective immediately and incorporated into this EULA. The continued 
use of the ESII Tool by or on behalf of User will be deemed acceptance thereof. The 
failure of any party to require the performance of any term or obligation of this EULA, or 
the waiver by any party of any breach of this EULA, will not act as a bar to subsequent 
enforcement of such term or obligation or be deemed a waiver of any subsequent 
breach. The provisions of this EULA will be considered severable, so that the invalidity or 
unenforceability of any provisions will not affect the validity or enforceability of the 
remaining provisions; provided that no such severability will be effective if it materially 
changes the agreement contained herein. Neither this EULA nor any rights or obligations 
of User hereunder may be assigned or delegated by User in whole or in part without the 
prior written approval of Provider. Any assignment or delegation in derogation of the 
foregoing shall be null and void. The headings contained in this EULA are for reference 
purposes only and will not affect in any way the meaning and interpretation of this 
EULA. All terms and conditions that by their nature should survive the termination or 
expiration of this EULA, including, without limitation, Sections 3, 4, 5, 6, and 7 hereof, 
will survive. User hereby acknowledges that Apple, Inc. (“Apple”) is a third party 
beneficiary to this EULA and agrees that Apple and any of its subsidiaries may enforce 
the terms of this agreement against any end user.  User hereby acknowledges that TNC 
is also a third party beneficiary to this EULA and agrees that TNC may enforce the terms 
of this agreement against any end user. 
 

14. GOVERNING LAW AND JURISDICTION; WAIVER OF TRIAL BY JURY. The validity, 
construction and enforcement of this EULA, and the use of the ESII Tool, will be 
determined in accordance with the laws of the State of Montana, without reference to 
its conflicts of laws principles. User and Provider hereby irrevocably and unconditionally: 
(i) consent to submit to the exclusive jurisdiction of the courts of the State of Montana 
for any proceeding arising in connection with this EULA and each such party agrees not 
to commence any such proceeding except in such courts, and (ii) waive any objection to 
the laying of venue of any such proceeding in the courts of the State of Montana. USER 
KNOWINGLY AND AFTER CONSULTATION WITH COUNSEL, FOR ITSELF, ITS SUCCESSORS, 
AND ASSIGNS, WAIVES ALL RIGHT TO TRIAL BY JURY OF ANY CLAIM ARISING WITH 
RESPECT TO THIS EULA OR ANY MATTER RELATED IN ANY WAY THERETO. 
 
BY DOWNLOADING, ACCESSING, VIEWING AND/OR USING THE ESII TOOL, USER 
ACKNOWLEDGES THAT USER HAS READ AND UNDERSTANDS THIS EULA IN ITS ENTIRETY, 
AND USER HEREBY ACCEPTS AND AGREES TO BE BOUND BY ALL OF THE TERMS AND 
CONDITIONS SET FORTH HEREIN. 
 


